
 
 

New Civil and Commercial Code. Impact on Insurance Contracts. 

March 2015 

 

a) General Considerations: 

Dated on October 7
th

, 2014 Act No 26.994 was enacted, unifying the Civil and Commercial 

Codes of the Argentine Republic and providing the enforcement thereof as from August 1
st
, 

2015. 

Even when some especial acts composing the legal system of the country shall not be 

modified (for instance Act No 17.418, Insurance Contracts Act), the novelties introduced to 

the current regime have an impact on personal and business relationships in the country. 

The new Code structure is defined by a preliminary title and six books. Each book contains 

several Titles that, in turn, are divided into Chapters, Articles and these, in turn, into 

sections.  

To the ends of this work, aimed at pointing out those regulations affecting directly or 

indirectly the insurance business, we shall take especially into account, the modifications 

established in Book III (Personal Rights) and in book VII (Statute of Limitations). 

 

b) Book III Personal Rights. Obligations.   

It is understood by obligation (section 724), the legal relationship by virtue of which the 

creditor has the right to demand the debtor a certain benefit intended to satisfy a lawful 

interest and, in case of non-compliance, to forcefully obtain the satisfaction thereof. 

Within these, obligations to turn over sums of money when they are nominated in foreign 

currency became of importance, due to the modification of the current regime and due to 

having been established in the Act a different assumption from that of the Bill. 

In fact, section 765 establishes that the obligation is of turning over sums of money if the 

debtor owes certain amount of money, determined or determinable, at the moment of 

creation of the obligation. It further establishes that, if in exchange for the act giving rise to 



the obligation it was established turning over sums of money that are not in the legal tender 

of the country, the obligation must be considered as of turning over a piece of property and 

the debtor may release himself from the obligation by paying the equivalent in legal tender. 

It is worth mentioning that this does not affect banking contracts (for instance, section 1390 

by means of which the depositary bank must give back the money in the same tender as the 

one deposited; section 1408, regarding the loan by which the borrower must return the 

money in the same tender). 

It is also clarified that interests are not accrued on interests, except that an express clause 

authorizes the interest accrual to capital with regularity not inferior to six months; that the 

obligation is judicially demanded; that the obligation is judicially liquidated or that other 

legal provisions establish the accrual (section 770). 

 

c) Contracts in general, accession contracts and consumption agreements. 

In contractual matters, it is established as a general provision, the principle of contractual 

freedom, having as limits the law, the public order, moral standards and good practice 

(section 958). 

It is sustained the character of being mandatory for the parties that subscribe it, its content 

being plausible of modification or termination solely upon the agreement of the parties or in 

the assumptions provided by the act (section 959). 

The contracts content turns out unchangeable for judges, excepts that it derives from a 

request from one of the parties and that there is legal authorization or when it turns out an 

express violation to the public order (section 960). 

It respects the principle of good faith with which the contracts must be entered into, 

construed and performed (section 961). 

It establishes the following order of priority (section 963) of regulatory precedence in the 

event the Code and some especial act should converge: a) especial act and code unwaivable 

regulations; b) contract specific regulations; c) especial act supplemental regulations; d) 

Code supplemental regulations. 

It points out that the content of the contract must be integrated with the regulations that are 

applied in substitution of those clauses incompatible therewith; the supplemental 

regulations; customs or usage of trade of the place of entering into, when these have been 

declared mandatory or because they are widely known and applied (section 964). 

Contracts may be classified in those where it predominates the parties’ autonomy in their 

creation, upon which the principles pointed out in the preceding paragraphs shall be 

applied; accession contracts and consumption agreements. 

In the matter of insurance, this classification becomes especially important as its inclusion 

within the regulations referred to the interpretation of the clauses included thereof shall 

depend on the type of insurance undertaken. 



Regarding accession contracts, they are defined as those by means of which, one of the 

contracting parties agrees upon general clauses unilaterally pre-established by the other 

party or a third party, without the contracting party having participated in the drafting 

thereof (section 984). It is highlighted that the clauses must be understandable and self-

sufficient when they are drafted, in a clear, complete and legible manner (general clauses), 

whereas those clauses resulting from the negotiation of the parties (specific clauses) shall 

prevail over the general ones. 

It establishes that ambiguous and pre-established clauses shall be construed in a sense 

contrary to the stipulator. 

It is further established that abusive clauses, i.e. those that denaturalize obligations; that 

bring about the waiver or restriction of a right of the contracting party or broaden rights for 

the stipulator; or that due to their content, drafting or presentation are not reasonably 

foreseeable shall be deemed not written. 

On the other hand, consumption contracts are defined as those entered into by and between 

a consumer or end-user and an individual or legal entity acting professionally or from time 

to time or with a company producing goods or rendering a service, public or private, that 

has as purpose the acquisition, use or enjoyment of goods or services on the consumer or 

end-user part for its private, family or social use (section 1093). 

Their interpretation shall be pursuant to the principle of consumer protection (section 

1094). 

Lastly, regarding our current subject, it is established that clauses shall be deemed abusive 

when, notwithstanding they have or not been individually negotiated, they have as purpose 

or effect to cause a substantial unbalance between the rights and obligations of the parties, 

in detriment of the consumer (section 1119). 

 

d) Civil responsibility. 

In the matter of civil responsibility, it is introduced the unification of contractual and extra-

contractual obligations that, in the current system, were independent systems (art. 1716). 

It is established that any action or omission causing damage to other party shall be illegal if 

it is not justified (section 1717); pointing out that there shall be justification causes: self-

defense, necessity and the regular exercise of a right (section 1718). 

It further establishes that the attribution of damage to the responsible party shall be based 

on objective or subjective factors (negligence and malice) and in absence of regulations, the 

attribution factor shall be subjective (section 1721). 

The attribution factor shall be objective when negligence turns out to be irrelevant to the 

effects of attributing liability; having the responsible party to evidence the existence of a 

cause alien to it, except otherwise legally established (art. 1722). 



It establishes that the damage resulting from risks or defects of the item or from the risk or 

danger of the activities, as the liability is of an objective nature (art. 1757) shall make the 

owner or guardian liable, except that they evidence the use against their will (section 1758). 

Damages resulting from vehicle circulation are included within such regime (section 1769). 

As grounds of release from liability there are established, the victim’s event (section 1729), 

acts of god i.e. the event that could not be foreseen or could not be avoided (section 1730); 

of a third party (1731). 

It is further established the concept of full remedy requiring, in the event of injuries, the 

determination of a capital so that its gains cover the diminished capability of the damaged 

party to carry out productive activities and which shall run out at the end of a reasonable 

term (section 1746).   

Regarding the indemnification for non-property consequences, the direct damaged party is 

legitimized. In the event death or gross disability results from the event, the ascendants and 

successors, the spouse and those living with such individual receiving an evident family 

treatment shall be legitimized (section 1741). 

e) Book VII. Statute of limitations. 

In the matter concerning the statute of limitations, it is established as general rule the term 

of five years, except otherwise provided for (section 2560).   

For the assumption of indemnity claims for damages derived from civil responsibility the 

term is three years.  

Pursuant to what is pointed out in the introduction of this document, the Code does not 

alter, in general, regulations provided for in especial acts, from which it can be inferred that 

the statute of limitations for actions derived from insurance contracts continues to be annual 

pursuant to what is set forth in section 58 of the Act 17.418. 
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